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Abstract: The twin goals of any litigation are to arrive at a correct outcome and provide the parties with a
sense that they were treated justly, even if they do not prevail. Adversarial proceedings are often perceived
to be superior to inquisitorial proceedings with respect to the second goal but inferior with respect to the
first. This is especially the case when proceedings involve expert testimony. In this essay, we discuss several
relatively minor changes to typical adversarial processes that offer the potential of improving trial accuracy without disrupting the overall structure of adversarial proceedings. These changes include 1) alterations to the organization of the trial, including concurrent expert testimony; 2) alterations to the role of
the jury, including taking notes, asking questions, and receiving written expert reports; and 3) formal expert witness codes of conduct designed to better arm experts to resist the adversarial pressures that lead to
biased testimony.

Before considering alternatives to traditional ad-

versarial methods of presenting scientific evidence in
court, we should ask why such alternatives are important in the first instance. What objectives are we seeking to achieve? In what respect do the existing methods fall short of those objectives? Federal Rule of Evidence 102, a rule that sets forth the purposes of the
rules of evidence, is a useful place to begin this inquiry.
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Rule 102. Purpose
These rules should be construed so as to administer every proceeding fairly, eliminate unjustifiable expense
and delay, and promote the development of evidence
law, to the end of ascertaining the truth and securing
a just determination.1

The rule sets forth several goals that inform the
topic of our essay. Somewhat rearranged, they are:
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accuracy is more easily defined than justice, but it is at least as difficult to measure.
Moreover, unlike perceptions of procedural justice, which are to a large extent subjective, factual accuracy is ostensibly about objective truth, albeit a truth that is not easy
to ascertain.
Individuals, both in and out of the legal
system, may have opinions about how litigation structures affect outcome accuracy.
These opinions may be more or less grounded in observations of the outcomes of actual cases, but objectively there are many
disputes in which it is impossible to know
for certain the truth against which to measure the accuracy of a case outcome.8 Even
when cases turn on expert testimony, ascertaining outcome accuracy with respect to
the subject matter of the expert testimony
may sometimes–not always–be possible.
We review the social science research
on how these two goals map onto dispute
settlement styles, specifically adversarial
and inquisitorial forms of litigation. This
research suggests that while adversarial
processes score relatively high on procedural justice measures, they perform less
well in terms of accuracy. We then discuss a
number of alternatives to traditional adversary methods that may improve outcome
accuracy, without sacrificing procedural
fairness.

S

cholars frequently divide legal systems
into two categories: those that adopt adversarial processes and those that adopt inquisitorial processes.9 However, no actual
dispute resolution system perfectly exemplifies either an inquisitorial or an adversarial system. Rather, it is better to think
of these as what Max Weber called “ideal
types.”10 Several of the proposed changes discussed below move U.S. procedures
away from a pure adversarial system, but
not all the way to an inquisitorial system.
Among the important attributes of an
inquisitorial system is investigation and
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1) adopt “fair” procedures that produce
just determinations; 2) ascertain the truth;
and 3) control the time and expense of litigation. In this essay, we focus our attention on the first two goals, but we note the
many occasions when time and expense
issues undermine their implementation.
As Rule 102 suggests, ascertaining the
truth is not the sole objective of the rules
controlling the admissibility of evidence.
Nor is it the sole goal of the legal system. Procedural and evidentiary rules should be fair
and should secure a just determination of
the issues. “Fair” and “just determination”:
these terms do not define themselves.
A particularly useful approach to understanding what just determinations entail is
the procedural justice perspectives of social
psychologists John Thibaut, E. Allan Lind,
and Tom R. Tyler, often collaborating with
legal scholar Laurens Walker.2 Their research tells us that the decision maker’s
perceived neutrality, the level of respect
the decision maker gives the parties, the
amount of voice and control the parties
have over the litigation, and the trust parties
have in the decision maker’s motive to be
fair all contribute to perceptions of procedural justice.3 Moreover, these perceptions
are remarkably robust across demographic groups and societies.4 Although each of
these factors matters when disputes are litigated, the most important components of
perceived procedural fairness appear to be
voice and control.5
Perhaps the most significant finding of
the procedural justice literature is that perceptions that procedures are fair and just
matter because when losers perceive that
procedures have been fair and just, they
are more likely to accept unfavorable outcomes.6 Procedural fairness is a heuristic
that signals how a person is likely to respond to an outcome.7
Rule 102 also calls for ascertaining the
truth. This lofty goal is best understood as
a desire to achieve factual accuracy. Factual

Thibaut and Walker asked U.S. students

to imagine different mechanisms for resolving hypothetical conflicts. The alternatives included mediation, investigation
and resolution by a neutral decision maker,
and arguments presented by advocates for
each side to a third-party decision maker.
The third alternative is most similar to adversarial procedures. A substantial majority of students declared this alternative to
be the most just.13
Numerous other studies have reproduced
this result.14 Of particular interest is a recent study by litigation scholar Justin Sevier.15 He presented his subjects with a pair
of vignettes, the most relevant of which involved an expert witness in a products liability drug case. In that vignette, the subjects read a dispute concerning whether a
drug manufacturer’s product caused the
plaintiff’s illness. Some subjects were told
that the case would be decided using an ad147 (4) Fall 2018
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adversarial procedure manipulations track
Chase’s components of adversarialism discussed above: party-controlled pretrial investigation, passive judiciary, and party selection and employment of experts. As in
earlier research, the subjects rated the adversarial procedure higher on the justice
dimension, but they rated the inquisitorial
procedure as more likely to produce accurate and correct outcomes.
Two things are worth mentioning with
respect to this and other studies. Although
the studies produce consistent results about
the perceived strengths and weaknesses of
adversarial processes, the effects are, as Sevier notes, modest. It is not the case that respondents perceive adversarial processes as
wholly devoid of accuracy or inquisitorial
processes as wholly devoid of procedural
fairness. Based on these results, it would be
a mistake to believe that, even at the level
of perceptions, the situation is either-or: a
choice between justice and accuracy.
Second, while these perceptions come
from individuals who have relatively little
experience with the day-to-day workings of
the adversarial process, similar judgments
are shared by those who do.16 A well-known
article by legal scholar John Langbein argued that German inquisitorial civil procedure was superior to adversary procedures
in terms of fact-finding.17 Other academics
have expressed similar views.18
Not surprisingly, U.S. judges and practitioners for the most part have praised the
adversarial system–in whole or in part–
as a vehicle for uncovering the truth, although, to be sure, there are dissenters.19
Three of the most notable judicial critics of
adversarial procedures as a way to ascertain the truth are Federal Appellate Judge
Jerome Frank, fdr’s attorney general Thurman Arnold, and U.S. Federal Judge Marvin Frankel.20 Describing adversarial proceedings as a “fight model,” they reject the
137
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control of fact-finding by a neutral decision maker; among the important attributes of an adversarial system is party
control of fact-finding and the evidence
presented to the decision maker.11 Legal
scholar Oscar Chase, for example, included the following three adversarial system
components in his essay on what he called
American procedural exceptionalism: the
use of party-controlled pretrial investigation, the relatively passive role of the judge
at the trial or hearing, and the method of
obtaining and using expert opinions (that
is, parties hire and prepare experts).12 Collectively, these components reinforce the
idea that expert knowledge is a partisan resource.
How do the objectives of procedural justice and factual accuracy map onto these
dispute resolution processes? We review
the evidence on perceptions of justice and
accuracy, followed by research that attempts to measure the objective effects of
the adversarial process on accuracy.
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argument that this approach is a particularly useful way to assess the truth. Consider,
for example, this statement from Arnold:

There is a fair amount of empirical evi-

dence indicating that, with respect to expert testimony, a full-blown adversarial model presents challenges to accurate
fact-finding. This is not the place for a full
discussion of this literature.22 However,
two types of studies are worth mentioning: those suggesting the process produces biased witnesses and those suggesting
that jurors experience some difficulty with
expert testimony.
Even though many judges support the adversarial system as a method of trying cases, surveys indicate that many also agree
with at least one of the critiques of Frank,
Arnold, and Frankel: expert witness bias.
The most frequently articulated problem is
that party experts abandon objectivity and
become advocates for the side that hired
them.23 Several studies support this concern, indicating that simply being part of
an adversarial process results in a skewed
presentation of facts and opinion.24
In one study by business administration
scholar Max Bazerman and colleagues, the
subjects were professional auditors. Each of
the 139 subjects was given five ambiguous
auditing vignettes and asked to judge the
accounting. Half the subjects were asked
to suppose that they had been hired by the
138
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Bitter partisanship in opposite directions is
supposed to bring out the truth. Of course
no rational human being would apply such
a theory to his own affairs. . . . [M]utual exaggeration of opposing claims violate(s)
the whole theory of rational, scientific investigation. Yet in spite of this most obvious fact, the ordinary teacher of law will insist (1) that combat makes for clarity, (2) that
heated arguments bring out the truth, and
(3) that anyone who doesn’t believe this is
a loose thinker.21

company they were auditing and half were
asked to suppose they were hired by a different company doing business with the company in question. They were then asked to
state whether or not the firm’s financial reports complied with generally accepted accounting principles (gaap). For all five vignettes, the auditors were on average 30
percent more likely to find that the accounting behind the company’s financial report
complied with gaap if they were playing
the role of auditor for the firm.25
Because parties select witnesses, bias
may also arise from the selection process
itself. As a number of scholars have noted, lawyers commonly consult multiple
experts until they find some who reflect
their position, even if this position is well
out of the mainstream of expert opinion
on the issue.26 Neither of these concerns
means that the experts are intentionally lying. Experts perceive others to be more biased than they themselves are, sometimes
called a bias blind-spot.27 As long as experts are chosen by parties, we should anticipate expert bias. But even within a system of adversarial selection, steps can be
taken to reduce partisanship.
Although experts may present skewed,
and even incomplete, evidence, this does
not mean that factfinders necessarily reach
erroneous decisions. In the United States,
where jury trials are a central part of civil and criminal litigation, the degree to
which expert bias affects outcome accuracy is typically framed in terms of jury
competence. One suggested source of error in civil cases–criminal cases reflect
different biases as we describe below–is
that jurors uncritically accept expert testimony, a fear sometimes expressed in
appellate opinions.28 However, considerable evidence suggests that, at least when
both sides present expert testimony, if anything, the opposite is true. Where there is
a battle of experts, jurors are very skeptical of party experts.29
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comprehensible to them.
In many ways, a trial is a nearly ideal setting for inviting central processing. By virtue of the role into which jurors are cast,
the formality of proceedings, and the obligation that at the end of the day they will
make critical decisions, jurors should be
motivated to understand and reach correct
conclusions based on the substantive information presented, and studies of actual
jurors find almost uniformly that jurors
take their task quite seriously. On the other
hand, if expert evidence is complex or hard
to understand to the point of being almost
inaccessible, jurors are less likely to centrally process it. The other evidence in the
case, which they can comprehend, will be
centrally processed, while hard to comprehend expert evidence may be more peripherally processed, if not entirely ignored.
Not all peripheral processing is a bad
thing. For example, a wise juror would
assign some weight to the credentials and
experience of experts. However, some research suggests that in assessing experts,
laypeople focus more on the background
and experience of witnesses than on the
empirical support for a proposition.35
While jurors may also benefit from a sense
of where the weight of expert opinion lies
on a particular issue, an adversarial trial often makes this difficult. Adversarial methods of selecting and cross-examining witnesses, combined with limits on the number of experts (one or two for each side on
any given issue) may well make all experts
appear qualified and all contested questions ones about which reasonable experts
can disagree.36
Other peripheral cues, apart from credentials and experience, are less diagnostic of
expert knowledge. For litigators, the best
strategy is always to make the expert content as clear as possible and the peripheral
139
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Although skepticism about the testimony of expert witnesses may be a good
starting point for juror efforts to sort out
the truth, this does not ensure accuracy if
skepticism simply causes jurors to disregard expert testimony. Perhaps the clearest
statement of this problem is to be found in
one juror’s comment offered in an asbestos case studied by law and psychology researchers Jane Goodman, Edith Greene,
and Elizabeth Loftus: “The expert testimony was not a real factor in our decision,
except in the very backhanded sense that
it lent medical credence to any result.”30
Skepticism seems likely to be increased
by cross-examinations that cast doubt on
the qualifications and biases of expert witnesses and their testimony. But in the laboratory, even “strong” cross-examinations
that focus on the specific weaknesses of an
expert’s testimony appear to be of limited
efficacy in persuading jurors to reject testimony based on faulty science.31
A more useful way to think of juror responses to expert testimony is to consider the distinction between central and peripheral processing.32 In central or systematic processing, people examine the content
of a communication to assess its validity.33
In peripheral or heuristic processing, people do not attend to the quality and validity of arguments. Rather, they take shortcuts to determine the value of a persuasive
attempt. People rely on factors such as the
number of arguments made (rather than
their quality) or attributes of the communicator such as credentials or attractiveness.
The principal question for those interested in how factfinders respond to expert
witnesses concerns the degree to which
the factfinders employ central processing
and the degree to which they employ peripheral processing.34 Studies have found
that people centrally process information,
which is to say they then engage in a high
degree of cognitive processing of the message content, when they are knowledge-
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One caveat to the preceding discussion is

in order. Expert testimony has different resonance in criminal than in civil cases. It is
rare that criminal cases become battles between equally competent prosecution and
defense experts. Too often the adversaries
are not of equal stature and lack equal resources. Rules of criminal procedure are
unlikely to level the playing field. The federal criminal rules, for example, permit discovery of the basis for an expert’s testimony, but do not permit the kind of robust fact
discovery that occurs in civil cases.38 Appointed counsel have a difficult time getting the state to pay for their experts at a level that would attract the best in their profession; the government has no such problem.
As a result, rather than coequal dueling experts, the more typical pattern is that the
government offers expert witnesses and
the defendant seeks to exclude or challenge
them on Daubert grounds, but does not offer its own expert.39 This is especially the
case with respect to the forensic sciences, a
number of which, like bite mark evidence
and hair analysis, as David Baltimore, David
S. Tatel, and Anne-Marie Mazza discuss in
this volume, have been discredited following dna exonerations.40
In some criminal trials, the judicial role
is simultaneously passive and active. It is
passive with regard to the admission of
government experts, and active in the exclusion of defense experts.41 The process
produces biased government experts, de140

fense counsel without the tools to challenge them, and jurors who have no problem finding government experts credible,
notwithstanding the heightened burden
of proof in criminal cases.
The imbalance is exacerbated by the fact
that the vast majority of criminal cases end
in guilty pleas. The difference in resources
and in judicial attitudes toward forensic evidence offered by the government as compared to the defense plays out in differences in bargaining power, which may not be
immediately apparent. Since the prosecutor reasonably predicts that the trial court
will be more likely to accept a government
expert, however flawed or subject to meaningful challenges, and unlikely to accept a
similarly situated defense witness, the government comes to the bargaining process
with far more expert tools at its disposal
(for example, “they identified your bite
marks on the victim, so even though you
say you are not guilty, the court is likely
to admit the evidence and the jury to convict.”). Indeed, too often defense counsel
will not be prepared to offer defense expert
witnesses of any caliber because she predicts the court will reject them and does
not want to waste scarce resources on the
effort. Government expert witnesses then
become bargaining chips, their deficiencies unexamined.
Where expert testimony on traditional
forensic sciences is offered in criminal cases, an imperfect adversarial process compromises both procedural fairness and
truth. Ironically, in this context, most reforms seek to make that imperfect adversary system more adversarial, with discovery reforms, expert compensation, and defense training.

In sum, the perception of laypeople, academics, and judges is that adversarial processes are preferable in terms of procedural justice but may produce less accurate results. What empirical data we have suggest
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cues as favorable as possible, even those peripheral cues, such as an expert witness’s
personality and appearance, that are not at
all diagnostic of the merits of an expert’s
arguments.37 But if one side clearly has the
worst of the science on its side, an equally
plausible strategy is to make the substantive issue as confused and complex as possible, pushing jurors toward more peripheral processing or even toward discounting
the expert testimony entirely.

Since the order of presentation–at least

in civil cases–is within the court’s discretion, a judge could make adjustments
for the purpose of making expert presentations more understandable to jurors,
which could minimize the bias that comes
from testimony shaped by party examination.44 For example, the court could allow
each side to present experts with one following the other, enabling a dialogue between them.45 Likewise, the court could
require that all experts testify at the conclusion of the merits trial, building on all
the facts in the record.
To be sure, whether these measures affect procedural fairness depends on other
orders of the court; for example, the extent to which the parties have been given
discovery of expert opinions, and the timing of that discovery. And, as with concur147 (4) Fall 2018

rent testimony described below, the pro- Nancy
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es. It works best when the experts at least
share some common premises, are speaking similar methodological languages, and
so on.
Moreover, since the gross order of the trial is typically keyed to the burden of proof–
the party bearing the burden of proof goes
first and last–absent a rule change, diverging from that order would require the consent of the parties. A defendant in a civil
case, intending to challenge the sufficiency of the evidence at the conclusion of the
plaintiff’s case, may well object to offering
the defense expert for examination until he
or she has had an opportunity to make such
a motion.46 Nonetheless, it would still be
possible to adjust the order of expert testimony so that opposing experts, if they did
not appear back-to-back, testified in closer
proximity than they currently do when the
parties are left to their own devices.
Even if a rule altering the order in which
expert testimony is presented would aid in
the evaluation of scientific evidence, such
a rule would be particularly problematic in
criminal cases. There is no constitutional
obligation to present a defense at all. Defense counsel may well oppose presenting its expert testimony in proximity to
the government expert, after the court has
ruled that the government’s case was sufficient to avoid a defense motion to dismiss.
The government would resist an offer to
delay its scientific evidence until the defense presented its experts because without the scientific evidence, the court might
have to dismiss the case. These same considerations mean that rearranging the order of expert testimony by agreement is
also less likely in criminal cases.
The second proposed change would follow courts in Australia, which have adopted
a practice known as “hot-tubbing” or “concurrent evidence.” The parties’ experts, although selected in the usual way with the
141
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that these perceptions have merit, especially with respect to expert testimony in civil
cases. Given this state of affairs, some have
suggested wholesale changes to the ways expert testimony is introduced into civil cases and changes in the training and makeup
of factfinders.42 Some of these changes are
discussed in the contributions of Daniel Rubinfeld and Joe Cecil, and Valerie Hans and
Michael Saks in this volume.43 Criminal cases, as we have noted, raise entirely different
challenges and may require even more fundamental reforms.
Our goal is more modest and hopefully
achievable. We explore changes in the presentation and reception of expert testimony
that fall largely within the existing adversarial structure but that promise some modest
improvement in outcome accuracy. These
changes have two goals: to counter the biasing effect that party witness selection has
on expert testimony and to reduce the perceived complexity of expert testimony so
as to facilitate factfinder central processing.
We discuss several proposed changes and
note how they work toward these two goals.
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Hot-tubbing works best when the expert
testimonies concern the same evidence or
related evidence. Not only is it available in
civil cases, it is recommended in Australian
criminal trials as well. However, in Australia, the procedure takes place in a procedural setting that guarantees far more discovery than in the usual U.S. criminal case.
Moreover, the same kinds of constitutional and pragmatic issues that are likely to
limit the consecutive presentation of opposing evidence in U.S. criminal cases may
also affect the likelihood that hot-tubbing
becomes an accepted way of presenting expert evidence in the United States.
Nevertheless, the approach deserves
more study if only because Australian judges are generally pleased with this procedure.
They believe it enhances communication,
comprehension, and decision-making, and
reduces partisanship through the “physical
removal of an expert from his party’s camp
to the proximity of a (usually) respected
colleague.”53 The method is even praised
for increasing judicial economy.54 Experts
reportedly are happy with the approach
because their testimony is less skewed by
conventional cross-examination. They are
allowed to expand on their opinions, not
limited by the traditional–and misleading–“yes or no” responses that advocates
in the United States are typically allowed
to insist on.55 Presumably, the process also
enhances the decision maker’s ability to assess the testimony.56
But there are additional, perhaps even
more fundamental, problems. Hot-tubbing is not easily adapted to trials with juries. Civil juries are not currently used in the
Australian federal court system. While it is
ironic that concerns about juror comprehension is the reason a hot-tub procedure
has been proposed for U.S. trials, the jury
substantially complicates its application.
The parties may well be concerned about
testimony by narrative, rather than testimony controlled through question and an-
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usual biases, present their opinions in an
unusual way after all of the lay evidence
has been admitted. They are sworn as witnesses, but rather than sit with their “side,”
or even in the witness box, they are seated at the same table. Prior to their joint appearance, they will have filed a summary
of their positions in light of the evidence.
One expert then gives an oral narrative presentation, followed by questioning conducted not by counsel, but by the opposing expert; then the procedure is reversed.
Each expert gives a final summary–again
as a narrative, presumably accounting for
more of the opposing expert’s concerns–
followed by conventional cross-examination by the parties.47 In effect, as one scholar has described it, this is a procedure that
has been “grafted onto” existing adversarial
processes, with conventional cross-examination following a jointly presented narrative.48 While in the usual trial, experts prepare through formal written responses and
depositions led by counsel, when there is
hot-tubbing, the experts are given an opportunity to speak, to comment on the evidence offered by their counterpart, and to
ask questions. Moreover, they are required
to meet pretrial, preferably without lawyers, on at least one occasion.49
In Australia, all players in the litigation
have to consent to this deviation from usual adversarial procedure. The judge must
also consent because her role is greatly
transformed. She is necessarily a critical
and active player: she suggests topics for
discussion and may well pose questions to
the experts.50 The parties must agree to
changes in the presentation of evidence,
either concurrent evidence (the hot-tubbing approach) or consecutive.51 Likewise,
the experts who appear must agree to be
bound by a code of conduct for expert witnesses, one that makes it clear that their
paramount duty is to the court and not to
any party in the proceedings.52 We discuss
this code of conduct below.

Many of the reforms that address the

adversarial system’s skewing of expert testimony propose an enhanced role for the
judge. Indeed, as described above, the desirability of such a change is the premise at
the heart of the Supreme Court’s decision
in Daubert v. Merrell Dow Pharmaceuticals,
Inc.59 Yet, although the Supreme Court’s
decision in Daubert was expected to initiate a new era of the judge as a more active
gatekeeper in evaluating forensic evidence,
it has not done so, especially in criminal
cases. The 2009 National Research Council (nrc) report Strengthening Forensic Science in the United States, for example, criticized lawyers and judges for being “utter147 (4) Fall 2018
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ciplines.60 Notwithstanding the admonitions of the nrc report and the more
recent report of the President’s Council
of Advisors on Science and Technology
(pcast), little has changed.61 Judges have
continued to be passive with respect to the
admission of expert testimony on trace evidence in criminal cases, even when scientific weaknesses have been documented,
while being relatively more aggressive in
screening experts in civil cases.62
Given this track record, it is not at all clear
that U.S. judges will willingly involve themselves in meaningful supervision of a procedure like hot-tubbing. If their Daubert
review in criminal cases has been perfunctory, as is often the case, judges will be confronting experts who are testifying based on
widely divergent premises; for example, the
government bite mark expert announcing
that a bite mark is a match, the defense expert calling the conclusion “junk science”
and challenging the field’s fundamental validity. On the civil side, where judges are already more engaged, at least at the federal
level, because of the resources of the parties and the judge’s role in case management under Rule 16 of Federal Rules of Civil Procedure, for example–more active judicial participation may well be possible.
But again a caveat: unless a judge engages
with the issues and carefully examines the
expert reports, judicial participation runs
the risk of being more about efficiency than
substance, more about case management
than fairness.
“Management” sounds neutral, even salutary. One can “manage” a trial to ensure
that experts are speaking to the critical issues, addressing methodological problems,
and presenting their testimony clearly to a
lay decision maker. Or one can “manage”
a trial to ensure that it is efficient–that it
ends on time and does not interfere with
the court’s docket–without engaging sub143
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swers. Admissibility issues are more complex before the jury, particularly with respect to the factual predicates of experts’
opinions. And the judge’s more active role
in hot-tubbing could well raise concerns
about showing an apparent bias for one
side or the other before lay decision makers.
Even if methods are developed to use
hot-tubbing with juries, criminal cases
raise the additional problems of finding
and paying for experts of equivalent firepower to be placed in the hot tub.57 When
substantial differences in resources between the parties result in large differences in the quality of the parties’ experts, the
procedure could well be problematic.
Nor is hot-tubbing appropriate for all
kinds of cases, let alone all kinds of experts.
As one scholar explains: “the kind of compromises that can be negotiated between
town planners or geographers in relation to
the size of a building or the uses of land, for
example, might not be appropriate in a professional negligence proceeding or between
forensic scientists in criminal matters.”58
The verdict on hot-tubbing or consecutive experts then is: it depends–on the
case, criminal and civil, on other more fundamental procedural reforms, and on judicial training.
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One way of enhancing juror comprehen-

sion is to allow jurors to ask questions and
take notes during the trial. Giving the jurors a more active role, having them behave
more like adult learners, will facilitate their
paying attention, their engaging with the
issues, and their understanding the science
they are offered. Written jury instructions,
organized like a handbook, with a table of
contents to accompany the jurors to the
jury room, could enhance their ability to
understand what the expert evidence they
have heard implies for the legal issues.63
Courtroom technology is also critical. Jurors, particularly younger jurors, are used
to getting information through screens.64
Some courts are experimenting with technology in the jury room: white boards and
computers (disconnected from the Internet), for example. In addition, jurors typically perform better when they have an
opportunity to take notes.65 In one experiment, jurors permitted to use checklists
and keep notebooks achieved better understanding of scientific issues than jurors
who did not use these tools.66 A more radical proposal would be to give jurors the
written reports of the experts. Psychologist
Lynne Forster Lee and colleagues found
that jurors who received written reports
summarizing an expert’s testimony before
the expert testified showed enhanced understanding of the testimony.67 Still other
reforms are discussed in the essay by Hans
and Saks in this volume.68
144

Permitting jurors to ask questions requires careful administration because juror questions can tread on areas that are inadmissible, irrelevant, or prejudicial. The
judge should inform the jurors at the beginning of the trial that it may not be possible for the court and parties to answer all
of their questions. Judicial control should
be exercised by requiring questions to be
submitted by jurors in written form, previewing questions in advance, and sharing and discussing them with counsel outside the hearing of the jury. Studies of juror
questions for witnesses during civil trials
indicate that the vast majority are relevant
and permissible. In particular, juror questions for expert witnesses indicate that jurors take the opportunity to submit questions for experts in an effort to understand
and evaluate the content of the testimony.
Similar studies have not been conducted
on criminal trials, where juror questions
about whether the defendant has a criminal record may be more challenging to deal
with than the ubiquitous questions about
insurance in civil cases.69

Many proposals have been advanced

that alter the role of the expert by reducing
allegiance to a party. Some propose greater
use of court appointed experts under Federal Rule of Evidence 706. Other proposals
suggest more modest alterations in the unbridled discretion of parties to select their
own experts.70 Rubinfeld and Cecil discuss
some of these options in their essay in this
volume.71
A still more modest proposal is a more
complete code of ethics designed to arm an
expert to resist adversarial pressures. Numerous professional organizations have
adopted provisions in their codes of professional ethics dealing with expert witnesses. Although the codes differ in several ways, they share one common theme.
Insofar as possible, the expert is urged to
act as an objective, disinterested partici-
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stantively with the issues. Management to
promote efficiency is important, but it may
or may not enhance truth seeking or procedural fairness. The critical question is the
content of the judicial intervention, not the
fact of it.
To change the patterns described here
with respect to criminal cases may require
a sea change on a number of fronts: judicial training, the allocation of resources,
even the criminal rules.

pant whose job is to educate the court by
providing specialized knowledge on issues
relevant to the case.72 In effect, the expert’s
role is that of an educator.
To our knowledge, no court in the United States has adopted such a provision. In
contrast, the Civil Procedure Rules of New
South Wales, Australia, includes a basic
statement of the expert’s “general duty to
the court”:

An expert witness’s paramount duty is to the
court and not to any party to the proceedings (including the person retaining the expert witness).
An expert witness is not an advocate for a
party.

The code of conduct also includes a section on “[e]xperts’ reports” that, inter alia,
contains the following provisions:
If an expert witness who prepares an expert’s
report believes that it may be incomplete or
inaccurate without some qualification, the
qualification must be stated in the report.
If an expert witness considers that his or her
opinion is not a concluded opinion because
of insufficient research or insufficient data
or for any other reason, this must be stated
when the opinion is expressed.

The code of conduct must be provided
to each expert and the expert’s testimony or the written report cannot be entered
into the case unless the expert acknowledges the receipt of the code of conduct
and agrees to be bound by it.
Setting aside quibbles over the specific
language in this code, the underlying purpose is salutary. It emphasizes that the expert’s duty is to the court and reinforces
the ideal of a disinterested educator role
for experts.73 Even if the code of conduct
147 (4) Fall 2018

W

hy should we wish to change the ways
in which expert testimony is presented in
U.S. courts? There are several possible answers. One could argue that alternatives
could produce more efficient trials, or could
reduce the very high cost of litigating cases involving expert testimony. In this essay,
we focus on still another reason. The alternatives presented above attempt to balance
the twin goals of producing more accurate
outcomes and retaining procedures that are
perceived to be fair. For example, hot-tubbing puts some limits on the parties’ control over their testimony, but it still permits
parties to choose their own experts. And because the experts’ frank exchange will be
witnessed by the parties, this diminution
in party control may not reduce a party’s
sense of fair procedure.
Unfortunately, we cannot say much more
than this. These suggested changes should
reduce adversarialism and remove some
impediments to accurate fact-finding, but
empirical evidence about these effects is
quite limited. What is called for is more
experiments involving these procedures:
a possibility if some judges would urge the
parties to adopt these procedures in their
courtroom. 75 Only in these ways will we
be able to ascertain whether we can achieve
greater accuracy within the overall structure of an adversarial system.
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An expert witness has an overriding duty to
assist the court impartially on matters relevant to the expert witness’s area of expertise.

is entirely hortatory without any sanctions Nancy
&
for its violation, it could effect some im- Gertner
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74
provement.
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