Donald Trump and the Clemency Process

I. Introduction

determining whether to recommend a commutation, the
pardon attorney primarily looks to the “disparity or undue
severity of sentence, critical illness or old age, and meritorious service rendered to the government by the
petitioner”—like cooperating with an investigation or
prosecution.6 Demonstrated rehabilitation and the amount
of time served by the petitioner, among other factors, can
also influence the pardon attorney to recommend
clemency.
The process for vetting a clemency petition for favorable
consideration is a lengthy one that typically takes more than
a year and often several years. The FBI has to investigate
and write a report on the case. The U.S. Attorney in the
district of conviction and the sentencing judge, and occasionally the assistant attorney general in charge of the Justice Department component responsible for the case, are
consulted and they weigh in as well. “The views of the
United States Attorney or Assistant Attorney General are
given considerable weight in determining what recommendations the Department should make to the President,” according to the regulations.7 After receiving this
input, the pardon attorney makes recommendations to the
deputy attorney general. The petitions that the deputy
approves are “presented for action to the President with
a report and recommendation from the Department, and
the substance of the recommendation by the United States
Attorney or Assistant Attorney General is included in this
report.”8 There are other layers of review.
The pardon attorney process faced significant criticism
prior to the Trump presidency. The critics argued that the
process took too long, was too complex, gave too much
weight to the views of federal prosecutors (who generally
dislike clemency grants), used unjust, over-demanding
criteria, and resulted in too few clemency grants.9
President Obama sought to deal with some of these
problems in his second term with a “clemency initiative”
that encouraged nonviolent, low-level offenders to apply for
commutations. The Pardon Attorney’s office worked with
Clemency Project 2014—a nongovernmental clemency
organization—to identify and recommend worthy candidates for commutation. Obama granted approximately
1,700 commutations through this initiative. But the Obama
Administration’s Pardon Attorney from 2014–2016, Deborah Leff, criticized the administration for giving her office
inadequate resources for the task and for guiding the office
to ignore petitions for pardons and traditional commutations.10 And a subsequent Inspector General Report found
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The Constitution confers on the president the “Power to
grant Reprieves and Pardons for Offences against the
United States, except in Cases of Impeachment.”1 This
power extends to all forms of clemency, including pardons
(which forgive the crime and remove all federal civil disabilities resulting from the offense) and commutations
(which eliminate or reduce the sentence for the crime).
The Office of the Pardon Attorney in the Justice
Department has long played a major role in analyzing
clemency petitions and recommending clemency grants to
the president. Donald Trump circumvented the Pardon
Attorney like no prior president, and instead relied on his
own sources and judgment, and those of White House
insiders, for clemency determinations. The extent to which
he ignored the Pardon Attorney, however, has not been
documented. That is our aim in this short essay. We
examined all 238 of Trump’s acts of clemency to try to
determine which ones were recommended by the Pardon
Attorney.2 The answer, we believe, is twenty-five, or 11%—
a historic low.
The pardon attorney’s role began at the end of the Civil
War, when Lincoln’s Attorney General, Edward Bates,
established an Office of the Pardon Clerk to evaluate and
make recommendations about clemency petitions in order
“to control access to his notoriously merciful chief.”3 The
contemporary successor to the original office, the Office of
the Pardon Attorney, also evaluates and makes recommendations about clemency petitions. It is governed by
Justice Department regulations and reports to the president
through the deputy attorney general.
The regulations state that a pardon will be issued based
on an applicant’s “good conduct for a substantial period of
time after conviction and service of sentence.”4 They
require a petitioner to wait at least five years after conviction
or release date—if there is a prison sentence imposed—
before filing an application for a pardon, though the Justice
Department can waive this requirement.
The pardon attorney primarily considers five factors
when evaluating pardon petitions: (1) “post-conviction
conduct, character, and reputation”; (2) the “seriousness
and relative recentness of the offense”; (3) “acceptance of
responsibility, remorse, and atonement”; the “need for
relief”; and (5) “official recommendations and reports.”5
Commutations operate a little differently. The pardon
attorney generally accepts petitions for commutations only
after the applicant has begun serving a sentence. When

that the Department, including the Pardon Attorney, did
not effectively plan, implement, or manage the initiative.11
In short, the pardon attorney process was not in great
shape at the outset of the Trump administration.
II. Trump and the Pardon Attorney Process
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The president is not bound by pardon attorney recommendations. He or she can ignore such recommendations
and can issue pardons and commutations without them.
Presidents before Trump issued clemency grants without
recommendations from the Justice Department, or by circumventing the pardon attorney process in various ways.
President Truman issued seven pardons at the end of his
term without Justice Department input.12 President Ford’s
1975 pardon of Richard Nixon skirted the pardon attorney
process, as did President Reagan’s 1981 pardon of two FBI
officials who had authorized illegal surveillance, and President George H. W. Bush’s six Iran-Contra pardons.13
President Clinton skirted the pardon attorney process more
aggressively, especially in the controversial pardons at the
end of his second term.14
Trump’s relationship to the Pardon Attorney turned the
exceptional circumvention of the pardon attorney process
into the rule. The Washington Post reported in February
2020 that White House advisers, led by Trump’s son-in-law
Jared Kushner, had taken “more direct control over pardons
and commutations, with President Trump aiming to limit
the role of the Justice Department in the clemency
process.”15 At the very end of the Trump presidency, the
Washington Post reported that “rather than consult with the
Justice Department’s pardon attorney for recommendations, Trump has routinely subverted the process and
largely favored political allies and those who are wellconnected for clemency.”16
While the general trend is clear, neither the White
House nor the Pardon Attorney has revealed precisely how
many of the 238 clemency grants were recommended by
the Pardon Attorney’s office. We sought to make progress
on this issue by drawing various inferences primarily from
two sources: the Justice Department’s database that contains records of all pardon and commutation petitions filed
since 1989,17 and the White House statements describing
the grants.18 Based on a comprehensive assessment of all
238 clemency grants, we concluded that most likely, only
twenty-five of the 238 were recommended by the Pardon
Attorney. We used the following logic in reaching this
conclusion.
The Trump White House made clear that eighteen of its
143 pardons and commutations announced in a White
House statement on January 20, 2021 had the Pardon
Attorney’s support.19 We inferred that the rest (125) did not.
Especially given the White House’s four-year hostility to the
pardon attorney process, there is no reason why the White
House would mention the Pardon Attorney’s support for
some of the grants in this statement—something it did not
do in prior pardon-related announcements—if any others
were also recommended by the Pardon Attorney.20 Among

the 125 who lacked the Pardon Attorney’s support in this
group were former Trump advisor Steve Bannon; former
Republican National Committee finance chairman Elliott
Broidy; and Ken Kurson, a close friend of Trump’s son-inlaw Jared Kushner.
We concluded that an additional forty-one grants
announced before January 20, 2021, were not recommended by the Pardon Attorney because the grantees did
not apply to the Justice Department for clemency and could
not have been recommended by the Pardon Attorney.21
This category included some of Trump’s most controversial
clemency grants, including those issued to Trump’s friend
Roger Stone; his former campaign advisor, Paul Manafort;
his former National Security Advisor, Michael Flynn; and
his son-in-law’s father, Charles Kushner.
In eighteen other cases, the person who received clemency at some point had a petition in the database, but the
clemency grant did not appear to be based on that petition
and thus almost certainly did not have Justice Department
support.22 This could be so for one of four reasons, each of
which was true of some grants by Trump. First, the person
granted clemency might have had a petition that was
“administratively closed” as a final action, and did not have
a new active petition when receiving clemency.23 Second,
the person might have had a petition in the database that
was marked “denied,” and did not have a new active petition
when the clemency was granted.24 Third, the individual
might have applied for only one form of clemency (a commutation or a pardon) and then received both a commutation and a pardon.25 Fourth, the individual might receive
partial clemency based on a pending petition, but then later
be granted clemency again without a new petition.26
CNN reported that five other grants were recommended
by the Pardon Attorney.27 These grants satisfy the pardon
attorney criteria (as outlined above), and the docket numbers indicate that these petitions were submitted with sufficient time for the Pardon Attorney to review them and
recommend clemency.
Based on the inferences thus far, about which we are
fairly certain, twenty-three of the 238 Trump grants were
recommended by the Pardon Attorney and 184 were not.
This leaves thirty-one unaccounted-for grants, about which
we are a bit less certain.
We are fairly confident that two of these thirty-one
grants—those to Alfred Crum and Russell Plaisance—were
supported by the Pardon Attorney. Crum had the support of
former Deputy Attorney General Rod Rosenstein and the
relevant U.S. Attorney, both of whom the Pardon Attorney
would likely consult when evaluating a clemency petition.
Additionally, Crum’s case appears to satisfy the Justice
Department clemency criteria. He is an older man who
pleaded guilty to a relatively small crime (helping a family
member distill alcohol), and he maintained a clean record
for almost seventy years. Similarly, Plaisance’s clemency
addressed an old conviction (from 1987) for a relatively
minor crime (one conversation about importing cocaine
into the United States), and the White House noted that the
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III. Conclusion

For the reasons explained above, we estimate that of
Trump’s 238 clemency grants, 25 (11%) had the Pardon
Attorney’s support and 213 (89%) did not. Even taking into
account Clinton’s infamous end-of-term shenanigans, no
prior president skirted the pardon attorney process to
nearly this degree.
We do not here take a normative stance on Trump’s
circumvention of the pardon attorney process. To a large
degree, this circumvention was bound up with Trump’s
conferral of numerous politically self-serving pardons, as
we have documented elsewhere.33 But not all of Trump’s
clemency grants based on the informal White House process were self-serving. Some grantees—including Crystal
Munoz, Tynice Hall, and Judith Negron—did not serve
a Trump political agenda. Some pardon reform critics
hailed these grants, and the White House process that
produced them, as pointing the way to a better, more just
clemency system.34 Whether that is so remains to be seen.
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prosecuting attorney did not object to the pardon.28 Unlike
the majority of clemency grants, neither of these grantees
had connections to Trump that might have indicated direct
advocacy to the President and evasion of the pardon attorney process.
The remaining twenty-nine grants, we conclude, were
probably not supported by the Pardon Attorney. All of these
grantees had applications in the Justice Department database. We nonetheless concluded that they were not
recommended by the Pardon Attorney, based on a close
reading of the clemency support for each grant, an assessment of whether pardon attorney criteria were satisfied, the
timing of the clemency grants, the grantees’ connections to
Trump, and other factors. In addition, news reports imply
that several of these twenty-nine grants were not recommended by the Pardon Attorney.29 Also, Dwight and Steven
Hammond’s clemency was recommended to Trump by
Vice President Pence, and their attorney said that the two
men were not granted clemency through “the standard
process.”30 And a source with connections to the Pardon
Attorney did not think that the Pardon Attorney expressed
“full-throated support” for the pardons granted to Bernard
Kerik and Rod Blagojevich.31
Of these twenty-nine, the one we are least certain lacked
the Pardon Attorney’s support is Rebekah Charleston.
Charleston’s exemplary post-conviction conduct and time
elapsed since the end of her sentence makes her a candidate
for clemency through the traditional Justice Department
process. But there is no affirmative evidence that the Pardon Attorney recommended her, and the apparent connection of her pardon to legislation Trump signed into law
led us to infer that her grant probably did not have the
Pardon Attorney’s support.32
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18), so we only count the remaining forty-one in that category
for present purposes.
The number of cases meeting this description was actually
twenty-one, but we excluded three of these cases for present
purposes because they were already accounted for as part of
the 125 grants announced in the January 20, 2021, White
House statement that did not have Pardon Attorney support.
See supra note 18.
This was what happened in the case of former soldier Michael
Behenna, who had two petitions administratively closed on
February 22, 2017, and May 16, 2018, before receiving
a pardon on May 6, 2019.
An example of this is Patrick Nolan, whose petition was denied
on December 23, 2008, before he received a pardon from
Trump on May 15, 2019.
This is what happened in the cases of Dwight and Steven Hammond, who both submitted petitions for commutations only
but were then granted commutations and pardons on July 10,
2018.
This was the case for Judith Negron, who was first granted
a commutation on February 18, 2020, then received another
commutation on December 22, 2020, without submitting
a second petition.
See Jeremy Diamond, Trump Pardons, Commutes Sentences for
7 People, CNN (July 29, 2019), https://www.cnn.com/2019/
07/29/politics/trump-pardons-commutes-sentences-7people/index.html.

