War Crime Pardons and Presidential (Self-) Restraint

I. Introduction

the vast majority of ex-Confederates during the Reconstruction era.9 President Nixon did not pardon Army
Lieutenant William Calley after Calley’s conviction for the
My Lai Massacre, but—with significant public support—
Nixon moved Calley out of prison and into house arrest
during his appeals, eventually resulting in an early release
after a handful of years for the person chiefly responsible
for the deadliest war crime in American history.10 President
Obama controversially commuted the sentence of former
Army Private Chelsea Manning, who had been sentenced to
thirty-five years in prison for a massive leak of classified and
sensitive documents related to the global war on terror.11
Though not for a war crime, the Manning clemency was
another high-profile example of presidential intervention in
the military justice process on traditional grounds of official
mercy to mitigate what might have been considered unjust
prosecutions or unjust punishments.
But the Behenna, Lorance, and Golsteyn pardons are in
a category apart—though not officially. One pardon was
post-sentence (Behenna); one cut short a sentence then
being served (Lorance); and the other stopped an ongoing
prosecution not yet brought to trial (Golsteyn). Regardless
of the intervention’s timing, all three cases shared two
important characteristics: (1) they involved conduct incidental to the service member’s legitimate military mission
in combat, and (2) the conduct victimized a party protected
from unlawful use of force by the law of war. This essay will
refer to grants of clemency for this kind of offense generically as “war crime pardons” and explain why they should
be distinguished and avoided. Importantly, this essay is not
about other pardons, or any other form of clemency,
granted to service members or ex-service members for any
other type of offense or court-martial conviction. Whether
they had already completed a sentence, were serving a sentence, or had not yet been convicted, such routine cases are
not the focus here, for they raise issues generally similar to
those raised by pardons of civilians. Not all military crimes
are the same; battlefield misconduct (defined by the two
characteristics above) implicating the law of war is the sole
target of this article.
Though Trump’s acts of judicial mercy toward service
members may not be wholly original, they have made him
the first president to pardon soldiers—in these cases, officers—for offenses that could have been charged as violations of the international law of war. Like most presidential
pardons, his acts garnered both partisan applause and
substantial criticism.12 One notable source of criticism
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In 2008, Army First Lieutenant Michael Behenna executed
an unarmed Iraqi named Ali Mansur Mohamed during an
unauthorized “field interrogation.” Behenna believed
Mansur was responsible for an attack that killed two of his
troops with a roadside bomb a few weeks earlier. Though he
claimed self-defense, a court-martial panel of officers convicted him of unpremeditated murder and assault in 2009
and he was sentenced to twenty-five years in federal prison.
His sentence was later reduced to fifteen years by the
Army’s clemency and parole board. In 2014, he was
released on parole after serving less than five years. In May
2019, President Trump pardoned him.1 In explaining the
rationale, the President’s press secretary implied that the
pardon was meant to rectify a flawed conviction for
a deserving former soldier. She said that Behenna had been
a model prisoner and that the Army’s appellate court had
noted concerns about how the trial judge handled the selfdefense claim.2 What the White House chose not to mention was that the same Army appellate court affirmed the
court-martial’s finding of guilt and sentence anyway, and
that the civilian Court of Appeals for the Armed Forces, the
nation’s highest court for reviewing the legal sufficiency of
courts-martial, found that the judge’s error was “harmless
beyond a reasonable doubt” and that any failure by the
government to disclose potentially useful defense evidence
was immaterial to the outcome of the case.3 This was the
first time any president had pardoned a former or current
soldier for battlefield misconduct that could have been
charged as a war crime.4
In November 2019, the President followed up his historic act of executive clemency with two more. He pardoned
former First Lieutenant Clint Lorance (also convicted of
murder in combat, this time in Afghanistan), then serving
a twenty-year sentence.5 And—after much public commentary via Twitter6—he pardoned former Army Special
Forces Major Matthew Golsteyn, who had been charged
with killing a detainee and associated offenses, but who had
not yet faced trial by court-martial.7
Trump was not the first president to grant clemency to
service members who had violated norms, codes of conduct, and criminal law through their actions in combat.
President Lincoln famously interjected his vision of justice
in cases of Union soldiers accused or convicted of the grave
wartime offense of desertion, stopping scheduled executions, to the chagrin of commanding generals.8 President
Andrew Johnson granted general amnesty and pardoned

II. Why War Crimes (and Their Pardons) Are Different

First, war crimes implicate the well-known and universally
accepted expectations, duties, and rights of international
law. Rules founded on basic principles of humanity, chivalry, and honor regulate who may use force, against whom
such force may be used, what places or things may be
attacked, and what weapons may or shall not be used in
those attacks.16 These expectations, duties, and rights are
also encoded in military doctrine.17 How Americans—as
a nation through public discourse and as a military on the
battlefield—address violations of these rules will signal
something to the larger international community of current
and potential allies, partners, competitors, and enemies.
It signals the tactical and political valuation by the United
States of humanitarian practices and standards in conflict.
Second, war crimes also violate core customs, traditions,
and standards of conduct and ethics that (when obeyed)
further positive goals of self-regulation within the profession of arms.18 The “Army Values” of loyalty, duty, respect,
selfless service, honor, integrity, and personal courage19 are
ignored—or at best grossly misapplied—when a soldier
commits an act punishable as a war crime. These values not
only reflect the profession’s moral code of expectations,
they reflect ideals that Congress has told military leaders to
enforce.20
Third, the president as the military’s commander-inchief has a different moral, legal, and practical standing in
relation to both the military offender and the war crime
offense itself. The president is the ultimate superior in the
chain of command. The service member convicted of a war
crime (whether charged as such or not) could not have acted
when and where he did but for the president’s express order
or tacit acceptance of the military operation within which
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the service member dutifully executed a mission. While the
president is clearly not legally complicit in the wrongful act,
his constitutional duty as commander-in-chief implies
a moral responsibility for the enabling context of the
wrongful act. In that sense, pardoning a war criminal of
one’s own military appears to be a conflict of interest,
broadly understood.21
A possible consequence of failing to properly account for
these legal and practical realities and authorities is a strong
disagreement between the military and the civilian political
principal who pardons.22 When this disagreement reflects
fundamental differences over what is morally permissible
conduct on the battlefield, the civilian political leader’s “right
to be wrong”—if exercised over the objections of four-star
service chiefs of staff and the civilian service secretaries—
risks at least four considerable penalties and costs.23 First, it
risks alienating those in uniform, or who have been in uniform, who believe that such conduct was immoral or illegal
and therefore beneath them, damaging the institution and
its professional reputation.24 Second, it risks undermining
the confidence the military agent has in the civilian principal’s knowledge, intentions, and good faith.25 Third, it risks
signaling civilian disregard for the very military due process
that the commander-in-chief is responsible for managing as
a specialized criminal justice system.26 And fourth, it risks
signaling preapproved permission27 to engage in similar acts
with similar intentions to those in uniform who are facing or
who may face circumstances risking moral injury. This
combination of risks is too strong for a civilian principal to
ignore.28 For all these reasons, war crimes and war crime
pardons are categorically different than any other pardons
and ought not be permitted—or at least ought to be limited
in some sensible way.
But how to deny a president the power to pardon service
members accused or convicted of war crimes by courtsmartial when that constitutional discretion is seemingly
absolute? The most obvious route would be to amend the
Constitution. But this is, of course, highly improbable, even
if Congress or the States believed that the reasons above
were strong enough to justify it. Instead, the method of
restraint most respectful to the principle of separation of
powers is to amend not the Constitution, but rather the
Uniform Code of Military Justice (UCMJ).29 Article I, § 8,
clause 14 authorizes Congress to “make rules for the government and regulation” of the military, and the UCMJ
establishes what conduct shall constitute an offense triable
by court-martial, establishes a tiered system of courtsmartial and appellate courts, grants certain law enforcement, prosecutorial, and judicial authorities to the military
chain-of-command and to the president, and guarantees
that certain due process rights—like right to counsel and
privilege against self-incrimination—are protected.30
Amending the UCMJ to limit or prohibit war crime pardons recognizes that criminal activity through combat
actions raises the interests of both Congress and the
commander-in-chief, both of whom have constitutionally
prescribed responsibilities for the regulation and use of
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came from within the current and former military ranks, as
well as scholars studying traditional military ethos. Naval
War College and Naval Postgraduate School ethics professors wrote: “The pardons of our war criminals by Trump,
and his interference in and disrespect of our own military
justice system is unprecedented and should trouble all
Americans. We will not pull punches—they are shameful
and a national disgrace.”13 Two retired judge advocate officers turned law professors wrote of Trump’s “reckless dismissal of the judgments of his military commanders and
his misunderstanding of the profession of arms.”14 Retired
Lieutenant General David Barno argued that President
Trump did not give sufficient consideration to the views of
his advisers, the unambiguous results of due process under
military law, the collateral consequences for soldiers on the
battlefield, or obligations under the law of war.15
The nature of these battlefield crime pardons should
give caution to presidents claiming their moral duty or
constitutional prerogative to grant clemency at will and
without judicial or congressional review. This article highlights a series of legal and prudential considerations that
justify thinking of war crimes as categorically different
from offenses conventionally considered for clemency.

violations, and even act as a court-martial convening
authority as if he were a senior uniformed commander.38
(This is not a role the president plays in any other criminal
justice system.) Congress has provided the military chainof-command discretion in individual cases to determine
whether some conduct is “service-discrediting” or
“prejudicial to good order and discipline” to the extent that
it should be criminally prosecuted, even if it could never
have been in an ordinary criminal court.39
This criminal law system also deliberately and selfconsciously incorporates international humanitarian law
(also known as the law of war, or the law of armed
conflict).40 Under the “combatant’s privilege,” international humanitarian law permits nations and individuals
to engage in some conduct that would be impermissible
and criminalized even under the UCMJ.41 But this body
of law imposes additional layers of duties and prohibitions that apply only in the circumstances of armed
conflict. For this reason, what constitutes a war crime
under military justice is highly contextual. Because of
the general default presumption of combatant immunity,
that context is even more relevant than the context
associated with typical issues of “excuse” and
“justification” that shape criminal prosecutions. The
actions that could be labeled as “criminal” are often
taken under extraordinary pressures of time, responsibility for the lives of others, a mission dictated by
a superior chain-of-command, and possibly being
engaged by a hostile force at the time the decision in
question is made or in the immediate aftermath of such
decisions. Moreover, the action (or failure to act) that
could constitute a crime could not have been committed
but for the fact that the service member was in a particular place, doing a particular job, under the lawful
authority, responsibility, and direction of the commander-in-chief.
If law holds individual agency to be a key factor in
determining a person’s criminal culpability, behavior in
combat reflects a kind of shared agency. This shared agency
does not diminish the soldier’s culpability. Rather, it
accentuates the president’s role for the sole and express
purpose of diminishing his unilateral discretion to forgive
and remove the stain of that culpability.
All of this means that the decisions to pardon war
crimes should be distinct from those that guide pardons of
any other crime in a civilian justice system,42 or even pardons for another non–war crime offense under the UCMJ.
One of the main purposes of pardons is to erase or preclude
punishment when the criminalization of behavior is
unjust;43 another is to signal that systematic reform is
needed.44 But in the context of a war crime, virtually
nobody can say that it is unjust to criminalize the killing of
unarmed detainees without due process. Rather, a pardon
signals (intentionally or not) that the president as
commander-in-chief has validated, excused, or justified the
particular conduct that was so highly contextualized in the
military combat domain. And that conduct was possible
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those service members. The Supreme Court has repeatedly
acknowledged that military justice’s unique elements—
primarily the role of the commander, exercising both
prosecutorial and judicial functions—justify different
applications of civil liberties and generally do not violate
constitutional protections.31 With this in mind, it is not
impossible to imagine a UCMJ amendment that imposes
a limited restraint on presidential discretion but that still
passes the Supreme Court’s scrutiny.
Nevertheless, the probability of amending the UCMJ
over a likely presidential objection is near zero. After all, the
president would likely (and correctly) argue that the text of
the Constitution does not forbid such pardons and that the
Court has long blessed an expansive scope of the pardon
power.32 He might further argue that his position as
commander-in-chief dictates a need for more, not less,
discretion for judging the conduct of service members
engaged in combat; just as Congress does not interfere with
tactical and operational command decisions about the use
of armed force, Congress ought not to interfere with tactical
criminal justice decisions involving the armed forces (or so
the argument would go). With a formal statutory or constitutional mechanism implausible, the better way to
understand a possible restraint is as a presidential selfdenial of otherwise unilateral discretion.
But this denial is conditional and triggered by various
presumptions. In the granting of pardons, presumptions
should depend on the timing of the possible pardon decision in relation to when that intervention would occur in
the military justice process. This conditional framework
accounts for the fact that pardons for individuals’ actions
during combat implicate not only the president’s Article II
pardon power but also the president’s Article II role as
commander-in-chief, the president’s role in executing the
congressionally enacted and regulated military justice system under Article I, the principal-agent character of the
civil-military fiduciary-like relationship,33 and the duties
and rights the United States has subscribed to under the
international law of war.34 Pardoning a civilian for something like obstruction of justice, tax evasion, illegal campaign contributions, or even murder is categorically and
normatively different from pardoning a war criminal.
Military crimes and their sanctions, established by
Congress in the UCMJ and managed by the president35
down through individual judicial and prosecutorial discretion of subordinate commanders, are fundamentally different from other crimes and sanctions. They apply to
a specific and narrow community employed for specific
purposes.36 These criminal proscriptions are only constitutionally lawful, even when they seemingly breach constitutional norms or otherwise sacrosanct civil liberties, to the
extent that they ensure that this specialized community is
able to accomplish its mission on behalf of the nation.37
The resulting justice system reflects Congress’s judgment about what conduct is criminal, and Congress by law
delegates to the president the authority to control the courtmartial procedure and prescribe punishments for
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only because the president ordered the service member’s
participation in that context.
The risk of such a pardon is that other service members
facing similar contextual facts, operating under similar
pressures and constraints, may view that validation from
their commander-in-chief as permissive precedent. The pardon communicates an unexpected endorsement of behavior that is expected to be deemed morally and criminally
wrong. Not only that, but such pardons go beyond merely
disrespecting the law of war. They actively undermine wellknown customary practice and treaty law–imposed duties
to investigate and hold responsible parties accountable for
violations.45

Contingent Factor 1: If the service member has been
convicted by court-martial, and the appellate process
through the Court of Appeals for the Armed Forces
(C.A.A.F.)48 is complete (i.e., any remedy for the
soldier has been granted or denied by the military’s
judicial process), do not pardon.

•

Contingent Factor 2: If the service member has been
convicted, but the appellate process is not yet complete, presume no pardon. Grant only if an objective
and prudent person, knowing the relevant facts,
would likely not think that the United States tolerates
conduct that could constitute a war crime; and the
rationale for clemency outweighs the recommendations of the relevant civilian and military chain-ofcommand; and if an objective and prudent military
commander would agree that an enemy belligerent,
under similar circumstances, would deserve a pardon from his or her own government for conduct
committed against a U.S. civilian or service member.

•

Contingent Factor 3: If the service member has been
charged, but court-martial adjudication at trial is not
yet complete, presume no pardon. Grant only if
doing so satisfies any of the three conditions above.

•

Contingent Factor 4: If not yet charged, do not grant
a pardon, and do not engage in or seek to influence
the UCMJ disposition decision. Doing so raises the
specter of undue influence, if not “unlawful command influence” that unjustifiably taints the public’s
perception of the system’s fairness and due
process.49

III. How Presidents May Self-Restrain

Per Congress’s direction in Article 33 of the UCMJ, the
president and the secretary of defense have published
“disposition guidance” to military commanders exercising
their prosecutorial discretion under the UCMJ (for literally
any kind of offense), which includes a handful of
“inappropriate considerations” not to be taken into account
when weighing a potential prosecution.46 These factors
deliberately mirror prosecution guidance from the Department of Justice, National District Attorney’s Association,
and American Bar Association.47 Likewise, there are inappropriate pardon considerations: rank of the service member; character of the service member’s combat experience;
previous professional awards or recognition for performance of duties; results of the combat incident that served
as context for the offense; collateral misconduct by the
service member unconnected with the conduct constituting
a war crime; the range of potential punishments available to
the court if convicted; the actual punishment adjudged by
the trial court or affirmed by the appellate court; and
probability or promise of partisan political support from the
military at large or specific individuals. The irony is that in
pardoning Behenna, Lorance, and Gallagher, Trump
appeared to be violating the text—if not the spirit—of the
very guidance he gave to military commanders and the
judge advocate prosecutors.
The following set of additional factors would serve as
grounds for presidential self-restraint, rather than external
constraints imposed by a court or statute. Self-restraint is—
at least arguably so—the most realistic method of reforming this narrow corner of the pardon power. Sensibly, the
factors are time- and procedure-responsive too, not merely
offense- or sentence-responsive. In this way, the factors
might be more uniformly employed, avoiding the casespecific or fact-intensive reasons that historically ground
our visceral objections to (or support for) the most controversial pardons. Note that the “restraints” are more confining the further along in the military justice process the
case is. Unlike the civilian context, presidential discretion is
widest after the service member has been charged but trial
has not yet occurred. And under all circumstances involving battlefield misconduct, the presumption is against
granting a pardon.
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This prudential framework is generally backwards from
conventional pardon decision-making: presidential intervention via clemency is bureaucratically funneled, and more
reasonable and likely, after the justice system has finally
adjudicated a case, and normatively undesirable early on in
the criminal investigation or prosecution. But as we have
seen, the role from which a president—as commander-inchief—addresses combat-related behavior of troops, the civilmilitary relationship this political leader has with his expert
military agents, and the myriad professionalism interests
involved indicate that conventional pardon theories and frameworks are not particularly helpful or wise ways to think
about either battlefield misconduct or the presidential acts of
mercy for offenders. These kinds of offenses are categorically
different than those normally ripe for pardons; these kinds of
offenders are categorically different (in their relationship to
the president) than those typically seeking a pardon. The selfimposed presumptions against granting war crime pardons,
unless certain conditions exist, recognize this. But they also
recognize the president’s plenary power to pardon, his duty
to faithfully execute the laws, his role as a civilian
commander-in-chief for the military, and the nation’s everpresent duty under international law of armed conflict.
Assuming there is a rational, nonarbitrary calculus,50
this decision ought not to be colored predominantly by the
moral judgment of the president as chief magistrate of the
laws, much less by the judgment of how such a pardon
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•

might be politically advantageous, or as a pure show—what
Bernadette Meyler calls the “theater of pardoning.”51 Alexander Hamilton called clemency a “benign prerogative” and
argued that a wise president would wield this authority as
a matter of case-by-case compassion to mitigate
“unfortunate guilt,” or as a means to put the cork back in
a potentially explosive public passion.52 But war crimes are
faulty mirrors of “normal” crimes. Just as images are distorted by physical gravity, we see and understand war
crimes as shaped by their severity and their weighty
implications. Their differences also demand that the decision to pardon those crimes be justified or denied in a different way.
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