Has the Time Come for Relief for Federal Convictions?

convictions, and from petition-based sealing of certain
other nonviolent federal convictions.
The downside of the legislation is that it gives certificates limited and uncertain legal effect. The operational
part of the bill grants certificate holders limited relief from
a handful of specific federal collateral consequences: a presumption against termination of federal housing benefits
based on conviction; the right to be considered by federal
judges as suitable for seating as grand or petit jurors; the
right to have the certificate considered in connection with
enlistment in the armed forces; a relaxation of required loss
or suspension of federal benefits under 21 U.S.C. § 862 as
part of a drug sentence; and the right to have the certificate
“factor in favor of a clemency application” when the attorney general is considering a recommendation to the president. But there are many other federal collateral
consequences that are not listed.
Another part of the bill appears to contemplate much
more dramatic effects of the certificate. In grand, formal
language, the bill explains that it is the “sense of Congress” that “a Federal certificate of rehabilitation shall act
as an expungement of any prior conviction of an eligible
offender for the purposes of any employment, licensing,
education, housing, or other determination”; and that
a certificate should constitute “evidence of due care” in
employment, housing, and a variety of other contexts. It
is unclear exactly what “expungement” means in this
context, since a certificate would not limit access to the
record. Read broadly, this language may be intended to
bar consideration of a certificate holder’s prior convictions in most public and private contexts. However, the
Supreme Court has held that “sense of the Congress”
statements are not binding law, even if included in a bill
passed by both houses and signed by the president.7 The
ambition of S. 2931, therefore, is much greater than its
actual mandate. Given the power of Congress over at
least federal activities, federally funded programs, and
the Federal Rules of Evidence, as well as under the
Commerce Clause, it is not clear why the effects in the
“sense of Congress” section were not made enforceable
by law.
We hope that Congress will clarify, expand, and reintroduce the bill, looking perhaps for models to the certificates issued in New York and Ohio, both of which relieve
mandatory consequences and create a rebuttable presumption against adverse treatment by discretionary decision-makers.8 Another approach is offered by model laws
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The collateral consequences of a federal conviction have
thrust many Americans into what some have termed an
“internal exile.”1 Barriers that prevent full reintegration into
society are liberally distributed in federal and state laws and
regulations. Congress has recently been weighing a new
form of relief—a Certificate of Rehabilitation—intended to
address the absence of any general federal restoration-ofrights regime, leaving aside the once robust, now rare and
erratic presidential pardon power.2
Under the proposed RE-ENTER Act of 2019 (S. 2931)—
introduced in the 116th Congress by Senator John Cornyn
and cosponsored by a bipartisan group of fifteen Senators—
the certificates would be issued by a judge to alleviate the
burdens of a criminal record. The concept was pioneered by
New York more than half a century ago and is currently
authorized in thirteen states.3 It has been recommended by
the major national law reform organizations.4 While the
Senate did not take up the RE-ENTER Act in the previous
Congress, an endorsement by the Business Roundtable
may have given it new momentum.5
Now more than ever, there is a pressing need for judicial
relief to supplement the federal pardon power: President
Donald Trump’s neglect of the Justice Department advisory
process produced a 3,000-case backlog of post-sentence
pardon applications.6 If the RE-ENTER Act is reintroduced
and passed in the current Congress, that would be welcome
news for tens of thousands of Americans.
There are several things to like about the bill. The certificate has credibility, because it will be issued by a U.S.
district court after notice, with investigation by the Office of
Probation and Pretrial Services, and the opportunity for
input from the Department of Justice and from victims.
The court has wide discretion to consider a range of factors,
but the chief probation officer’s recommendation creates
a rebuttable presumption in favor of issuance. The federal
defender or appointed counsel may assist applicants in
their petitions. Individuals are entitled to notice of the
availability of certificates, and they may apply at sentencing
if not sentenced to imprisonment, or after one year of postrelease supervision.
This opportunity could particularly benefit people who
demonstrate rehabilitation following conviction for a more
serious offense. Such individuals are often excluded
entirely from proposed federal relief measures such as the
bipartisan Clean Slate Act of 2019 (H.R. 2348) (116th
Congress), which sets out a path for automatic sealing of
federal non-conviction records and certain federal drug
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from the American Law Institute, the Uniform Law Commission, and the American Bar Association, which authorize relief at sentencing to remove specific economic
barriers to reentry, with more comprehensive relief available to signify rehabilitation after a waiting period.9
The limits of this bill also reflect one of the unresolved
problems in restoration law generally, which is the failure
of most U.S. jurisdictions to deal with inter-jurisdictional
issues.10 Even a pardon issued by one state is not always
given effect by another. Here, the bill does not address
whether states will give effect to a federal court’s certificate.
A revised RE-ENTER Act could take a major step toward
addressing the inter-jurisdictional problem through making a reciprocal commitment to not impose federal consequences against anyone who has received relief from a state
that agrees to give effect to a federal certificate. As between
the states, the effect of state relief outside its borders could
be dealt with through an interstate compact, like the one
that already governs access to criminal records, with some
national standards.
But if the choice is “take it or leave it” as S. 2931 now
stands, we will take it. People with certificates would submit
them to potential employers, landlords, and licensing
agencies, many of whom will correctly conclude they mean
something. Studies in Ohio found that individuals who had
been issued certificates were more likely than those without
to get an invitation to interview from an employer.11 There
have been similar findings for housing rental applications,
and at rates not far removed from rates for those without
a criminal record.12 The presiding judge of the Cook
County Criminal Court in Illinois called his state’s certificates “a tool for redeeming people,” and a legal aid lawyer in
North Carolina noted that a court’s certification “makes
what has happened since the crime a fully official part of
that person’s record, for all employers to see.”13
At the end of the day, part of a loaf is better than none,
and the RE-ENTER Act would be an encouraging start to
authorizing relief for federal convictions.

